IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WW ADCOCK, | NC.,
ClVIL ACTI ON
Plaintiff,

V.
FORT WAYNE POCLS, | NC.

Def endant .
NO. 95- 3565

VEMORANDUM & ORDER

J.M KELLY, J. JUNE , 1997

Presently before the Court are cross-notions for summary
judgnment in the above-captioned matter. As an initial issue, the
Court shall resolve choice of Ilaw questions raised by the
respective parties. As the cross-notions for sunmary judgnent
require the Court to rely upon significant factual inferences that

are subject to dispute, they shall be denied.

BACKGROUND

Plaintiff, WW Adcock, Inc. ("Adcock"), is adistributor
of swimmng pools and spas. Adcock's main office is in
Pennsyl vania and additional offices are |located in Maryland and
Vi rgini a. Fort Wayne Pools, Inc. ("Fort Wayne") nanufactures
swi mm ng pool s and spas and its main office is |ocated in |Indiana.
Prior to 1985, Adcock manufactured a |line of spas known as "Freedom
Spas. " In 1985, Adcock provided Fort Wayne with a nold for a
"Liberty Spa Il1" and the parties entered into a contract whereby

Fort Wayne woul d manufacture acrylic spa nold shells for Adcock.



Subsequent |y, Adcock provided Fort Wayne with 12 additional nol ds,
two of which were purchased by Fort Wayne and one which was jointly
owned. For approximately nine years, Fort Wayne manufactured
Freedom Spas for Adcock and Adcock sold pools and other spa |ines
manuf actured by Fort Wyne. Busi ness between the parties was
conducted by purchase orders, invoices, letters, telephone and
personal contact. No other formal contracts between the parties
wer e ever prepared.

In late 1994, Adcock apparently becane concerned about
the quality of the spas manufactured by Fort Wyne. Adcock
contacted Robert Lauter ("Lauter") of LA Spas to discuss LA Spas
t aki ng over as manufacturer of Freedom Spas. Lauter had been a
Sal es Manager for Adcock from1979 to 1988 and a Vi ce Presi dent for
Fort Wayne from 1988 to 1994. Adcock shipped three shells to LA
Spas so that it could produce prototypes of a refurbished |ine of
Freedom Spas to be inspected by Adcock. Upon inspecting LA Spas'
prototypes, Adcock decided on Decenber 14, 1994 to shift the
manuf acture of Freedom Spas to LA Spas. |In order to have nodel s
ready for an Atlantic City trade showin early 1995, LA Spas needed
t o have nol ds by Decenber 23, 1994. Adcock clains that showingits
products at the Atlantic Cty trade show was essential to
presenting its line for the 1995 season.

Adcock attenpted to call Fort Wayne to request that three
nol ds be shipped to LA Spas and faxed a letter on Decenber 19,
1994, requesting that three of the nolds be prepared to be picked
up on Decenber 23, 1994. Fort Wayne refused by fax on Decenber 19,
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1994, stating "[w]ill be unable to cooperate until other financi al
and logistical matters are resolved.” The parties attenpted to
negoti ate t hrough several nore faxes until Adcock deci ded to remain
with Fort Wayne manufacturing Freedom Spas on Decenber 21, 1994,
pur portedly because they woul d be unable to get nolds to LA Spas in
time to prepare nodels for the Atlantic City trade show. On
Decenber 22, 1994, Fort Wayne replied by stating that it believed
it was in the best interest of both conpanies to "di sengage our
rel ationship concerning your Freedom Spa line." Fort Wayne al so
announced that it intended to seek other distribution channels for
its pools in areas where Adcock was its distributor because Adcock
was not selling only Fort Wayne's products.

Wi | e Adcock was trying to renove its spa manufacturing
fromFort Wayne, Fort Wayne apparently reached the breaking point
on its ongoing attenpt to convince Adcock to distribute Fort Wayne
products exclusively. Fort Wayne opened a distribution facility
only mnutes away from Adcock's Virginia site. Fort Wayne
attenpting to expand the scope of its northern New Jersey office to
include sales to the Phil adel phia area. There is evidence that
Fort Wayne attenpted to hire Adcock enpl oyees and use the contacts
of those enployees to take sal es away from Adcock

As a result of this falling out anong the parties, Fort

Wayne did not ship all of an "Early Buy" order to Adcock.' Adcock

! Fort Wayne's "Early Buy" programallows a distributor

to order at the end of a swi nmm ng pool sales season and the
di stri butor can purchase stock at current prices that will be
used during the next season. The distributor defers paynents
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was forced to bring in new product lines at the sane tine it was
gearing up for the upcom ng season. Adcock's Conplaint asserts
counts for 1) breach of contract in not shipping all of the Early
Buy order, 2) breach of contract in not returning the nolds upon
demand, 3) Fort Wayne's breach of a duty of care as a bailee, 4)
breach of contract granting Adcock an exclusive territory as well
as the inplied covenant of good faith and fair dealing in that
contract and 5) fraudulent m srepresentation. Fort Wayne's
Count ercl ai m seeks damages for noney owed on Adcock's account and
unjust enrichnment. The parties differ as to the choice of [ aw for
Adcock' s bail ment and good faith and fair dealing clains.

DI SCUSSI ON

A federal court sitting in diversity nust apply the

choice of lawrule of the forumstate. Klaxon v. Stentor, 313 U. S.

487 (1941); Erie Railroad v. Tonpkins, 304 U S. 64 (1938).

Pennsyl vania applies a flexible approach, characterized by a
wei ghing of the relevant interests of the parties and the forum
state, as well as the contacts with the respective states in |ight

of the issues involved. Conpagni e des Bauxites de Guinee V.

Argonaut - M dwest I nsurance Co., 880 F.2d 685, 688-89 (3d Cr.

1989) . Initially, the Court nust determ ne whether an actual
rel evant conflict exists between the laws of the potentially

interested states. If not, thereis a false conflict and no choi ce

until the beginning of the next season. Fort Wayne benefits by
selling stock on hand, |ocking in sales and nai ntai ning
production year-round.



of law analysis is necessary. Coons v. Law or, 804 F.2d 28, 30 (3d
Cr. 1986). |If atrue conflict exists, the Court shall apply the
| aw of state which has "the nost interest in the problemand which
is the nost intimately concerned with the outcone.” In re

Conpl ai nt of Bankers Trust Co., 752 F.2d 874, 882 (3d Cr. 1984).

| . BAI LMENT

The parties agree that the states with an interest in
Adcock' s bail ment clai mare | ndi ana and Pennsyl vania. There is no
conflict in the general bailnent |aw of these two states, however,
Fort Wayne asserts as a defense Indiana's Fabricator's Lien
Statute, Ind. Code § 32-8-37-1, et seq. This statute woul d provide
that Fort Wayne, as possessor of Adcock's nolds, could assert a
lien for the anount owed to Fort Wayne for work perfornmed with the
nold. Ind. Code 8§ 32-8-37-2. In order to assert the lien, Fort
Wayne nust first notify Adcock, in witing, of its intent to
enforce the |ien and demand paynent for danages as set forth with
the notice. |Ind. Code § 32-8-37-3. The statute nust be strictly
construed as it abrogates the conmmon | aw of bailnment. dbraltar

Mutual Ins. Co. v. Hoosier Ins. Co., 486 N E. 2d 548, 553 (Ind. Ct.

App. 1985). Since there is no demand by Fort Wayne presented to
the Court, Fort Wayne cannot be entitled tothis lien and there is
no conflict in bailnment |aw

1. GOOD FAI TH AND FAI R DEALI NG

Whet her a contract creating an exclusiveterritory exists
and was breached would be decided by law in which there is no

conflict. Wether Fort Wayne breached an i nplied covenant of good
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faith and fair dealing does rai se a question of whether that claim
is available. Fort Wayne asserts that |ndiana, Pennsylvania and
Virginia law are applicable to Adcock's claim that Fort Wayne
breached an inplied covenant of good faith and fair dealing.
Adcock counters that the Court nust consider Pennsylvania or
I ndi ana | aw. The acts whi ch Adcock al |l eges constitute Fort Wayne's
breach of the inplied covenant of good faith and fair dealing were:
1) Fort Wayne refused to provide all products ordered in the Early
Buy order or necessary to service its existing accounts using Fort
Wayne products, 2) Fort Wayne opened a distributorship in Virginia
and appointed conpeting distributors in other parts of Adcock's
territory, 3) Fort Wayne approached custoners devel oped by Adcock
and informed themthat Fort Wayne woul d excl usively service their
accounts and 4) Fort Wayne attenpted to hire Adcock enpl oyees with
the intent that those enployees would bring Adcock accounts with
t hem

Virginia does not recogni ze an inplied covenant of good
faith and fair dealing in contracts outside of those governed by

t he UCC. G eenwood Assocs., Inc. v. Crestar Bank, 248 Va. 265,

270, 448 S. E. 2d 399, 402 (1994). Under Pennsylvania law, thereis
an obligation to act in good faith in the performance of a
contract. This obligation, as set forth in Restatenent (Second) of
Contracts, 8 205(d), is variable by the context of the contract.

Soners v. Soners, 613 A .2d 1211, 1213 (Pa. Super. 1992). Exanples

of bad faith, potentially relevant inthis matter, include "evasion

of the spirit of the bargain, lack of diligence and slacking off
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[and] willful rendering of inperfect performance.” |d.

Wi | e I ndi ana has not stepped as far as Pennsylvania in
enbraci ng 8§ 205(d) of the Restatenent, it has recogni zed an i nplied
covenant of good faith and fair dealing can be inferred into a
contract in order to effectuate the clear intent of the parties.

Prudential Ins. Co. v. Crouch, 606 F.Supp. 464, 469 (S.D.Ind

1985), aff'd, 769 F.2d 477 (7th Gr. 1986). "Where the intentions
of the parties cannot be readily ascertai ned because of anbiguity
or inconsistency in the terns of the contract . . . a court may
have to presune the parties were acting reasonably and in good

faith in entering into the contract."” First Fed. Savings Bank v.

Key Markets, Inc., 559 N E. 2d 600, 604 (Ind. 1990). Good faith in

both states is defined as honesty in fact. Soners v. Soners, 418

Pa. Super. at 136, 613 A 2d at 1213; Universal CI1.T. Credit Corp.

v. Shepler, 164 Ind. App. 516, 520-21, 329 N. E. 2d 620, 623 (1975).

In the present case, the terns of the purported exclusive
territory contract are, at best, anbi guous. Accordingly, the Court
finds that this is a case where Indiana courts would apply an
i nplied covenant of good faith and fair dealing. Therefore, there
is no conflict between the | aw of Pennsyl vani a and | ndi ana.

To the extent that these acts took place in Virginia,
they also took place in Pennsylvania and |ndiana. Since the
addi ti onal contacts of either Pennsyl vania or |Indiana outwei gh the
contacts of Virginia, choice of l|law principals require that
Virginia be rejected as the choice of | aw on Adcock's good faith

and fair dealing claim



CONCLUSI ON

There are conflicting factual inferences that can be
drawn fromthe evidence. Therefore, the cross-notions for sumary
j udgnent shall be deni ed. At the trial of this matter, either
| ndi ana or Pennsylvania law will be applied to Adcock's bail nent
claim and breach of an inplied covenant of good faith and fair

deal i ng cl ai ns.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W W ADCOCK, | NC.,
ClVIL ACTION
Plaintiff,

V.

FORT WAYNE POCLS, | NC.,

Def endant .
NO. 95-3565
ORDER
AND NOW this day of June, 1997, upon consi deration

of the Cross-notions for Summary Judgnent, as well as the choice of
| aw i ssues raised in the Cross-notions, the Responses and Replies
thereto, it is ORDERED:

1. The Motion for Sunmary Judgnment of Defendant Fort
Wayne Pools, Inc. is DEN ED.

2. The Motion for Summary Judgnent of Plaintiff, WW



Adcock, Inc. ("Adcock") is DEN ED
3. At the trial of this matter, Count IIl of Adcock's
Amended Conplaint shall be subject to the law of either
Pennsyl vania or Indiana, as set forth in the forgoing nenorandum
4. At the trial of this mtter, the breach of an
i npl i ed covenant of good faith and fair dealing portion of Count IV
of Adcock's Anmended Conpl ai nt shall be subject to the | aw of either

Pennsyl vania or Indiana, as set forth in the forgoing nenorandum

BY THE COURT:

JAMES M@ RR KELLY, J.



